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Court of Appeals of the District of Columbia 


No. 4773. 

Alice E. Condon, Appellant, j 

i 

vs. 

Blaine Mallan, Administrator! 


1 In the Supreme Court of the District of Columbia 

Holding Probate Court 
Administration No. 36674 

In Re the Estate of William Andrew Gill, Deceased 

f 

Petition for Distribution 

The petition of Alice E. Condon and Mary Gill Seidell 
respectfully shows to this Honorable Court: 

1. That they are citizens of the United States, the said 
Alice E. Condon residing at #123 North Kingston Avenue, 
Atlantic City, New Jersey, and the said Mary Gill Seidell 
at #118 Frankfort Court, West Atlantic City^ New Jersey. 

2. That William Andrew Gill, formerly an Admiral in the 
United States Navy, late a citizen of the United States 
and a resident of the District of Columbia, departed this 
life on or about the 18th day of November, l|918, at Saint 
Vincent’s Hospital, Bridgeport, Connecticul. 

3. That said William Andrew Gill, died possessed of a 
certain certificate of War Risk Insurance issued by the 
Bureau of War Risk Insurance in pursuance of an applica¬ 
tion made by said deceased January 5, 191fcj, containing, 
inter alia, as follows: 

j 

“I hereby apply for insurance in the sum of $10,000 pay¬ 
able as provided in the Act of Congress approved October 
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6, 1917 to myself during permanent total disability and 
from and after my death to the following persons in the 
following amounts:—Mary deHaas Gill, my wife, $10,000. 

In case any beneficiary dies or becomes disquali¬ 
fied after becoming entitled to an installment but before 
receiving all installments, the remaining installments 
2 are to be paid to such person or persons within the 
permitted class of beneficiaries as may be designated 
in my last will and testament, or in the absence of such will, 
as would under the laws of my place of residence be entitled 
to my personal property in case of intestacy/’ 


That said Act of October 6. 1917, — Stat. at Large —, 
Section 402, provides, inter alia, as follows: 

“The insurance shall not be assignable, and shall not be 
subject to the claims of creditors of the insured or of the 
beneficiary. It shall be payable only to a spouse, child, 
grandchild, parent, brother or sister, and also during total 
and permanent disability to the injured person, or to any 
or all of them. The insurance shall be payable in two hun¬ 
dred and forty equal monthly installments. * * * Subject 
to regulations, the insured shall at all times have the right 
to change the beneficiarv or beneficiaries of such insurance 
without the consent of such beneficiary or beneficiaries, but 
only within the classes herein provided/’ 


That said William Andrew Gill died without a last will 
and testament and without naming an alternate or other 
beneficiary. 

4. That said Mary deHaas Gill received the equal 
monthly installments of $57.50 from the date of the death 
of the insured until August 6, 1927, when she, the said des¬ 
ignated beneficiary and widow of the insured, died; and 
subsequently, on or about December 2, 1927, the then pres¬ 
ent value of the remaining unpaid installments falling due 
after the death of said designated beneficiary, to wit 
$6,407.00, was paid December 2, 1927 to Blaine Malian, 
administrator appointed by this court of the Estate of 
said William Andrew Gill, deceased. 

5. That said decedent, William Andrew Gill, at his death 
November 18, 1918, left surviving him his widow, the said 
Marv deHaas Gill and no child or children, or descendants 
of such, and no parent, but left the following as next kin 
and heirs at law:— 
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Alice E. Condon, a sister, 123 N. Kingston Avenue, 
Atlantic City, New Jersey. 

Mary Gill Seidel], a sister, 118 Frankfort Court, 

3 W. Atlantic City, New Jersey. 

Ludivina Gill McKeown, a sister, 3784 N. 10th 
Street, Philadelphia, Pa. j 

Jennie Gill Murray, a sister, 887 Perkiomen Street, Phil¬ 
adelphia, Pa. 

Matilda Gill Quigley, a sister, 240 S. 46th Street, Phila¬ 
delphia, Pa. 

The said widow of deceased, Mary deHaas Gill, died Au¬ 
gust 6,1927, leaving surviving her, Grassie Bulkley Ward, a 
daughter by a former marriage, who was the istep-daughter 
of the insured, William Andrew Gill, decease^, as her next 
of kin and heir at law. 

6. That the then present value of said War Risk Insur¬ 

ance installments falling due after the death of the said 
designated beneficiary, Mary deHaas Gill, August 6, 1927, 
amounting to $6,407.00, is now payable under the provisions 
of said Act of Congress of October 6.1917, arJd by virtue of 
the directions made by and contained in the application for 
said insurance, to the above named sisters of the insured 
in equal shares. j 

7. That said fund is exempt by said Act qf Congress of 

October 6, 1917 from the claims of creditors bf the insured 
' | 

or of the beneficiaries entitled to distribution thereof; and 

your petitioners are advised and believe as matter of law 
is distributable forthwith without awaiting! the presenta¬ 
tion and payment of the claims of creditors qf the deceased 
or of the said beneficiaries. 

8. The petitioners are further advised and believe as mat¬ 
ter of law, and they so aver, that said fund iis in this court 
through misapprehension and mistake of thq Jaws govern¬ 
ing its administration and distribution; that the half part of 
the installments remaining unpaid at the death of the widow 
of the deceased, the designated beneficiary, did not become 
vested in her as the widow of the said insured and did not 
pass to her personal representative, the | said Grassie 
Bulkley Ward, her daughter, on her death j that the said 

unpaid installments on the death of the designated 

4 beneficiary, the widow of the insured, became pay¬ 
able to the above named sisters of the insured as 


i 

i 

l 
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the only next of kin and heirs at law of the insured within 
the permitted class of beneficiaries, they being the only 
persons entitled to distribution under the Code of Laws of 
the District of Columbia, Section 376, said District of Co¬ 
lumbia being the place of residence of the insured. 

Wherefore, the premises considered, your petitioners 
respectfully pray: 

1. That distribution and payment of the proceeds of the 

War Risk Insurance, to wit $6,407.00, collected by and now’ 

in the hands of Blaine Malian, administrator of the Estate 

of the insured, William Andrew Gill, be forthwith made to 

Alice E. Condon, Mary Gill Seidell, Ludivina Gill McKe- 

own, Jennie Gill Murray and Matilda Gill Quigley, in equal 

shares as the onlv next of kin and heirs at law’ of the 

* 

insured, William Andrew’ Gill, deceased, entitled thereto 
under the Act of Congress of October 6, 1917 and under the 
Provisions of the Certificate of War Bisk Insurance to¬ 
gether with the application made for the same by the said 
insured. 

2. For such other and further relief as to the Court may 
seem just and proper. 

Dated February 27, 1928. 

ALICE E. CONDON, 

123 X. Kingston Ave., Atlantic Citv, N. J. 

MARY GILL SEIDELL, 

118 Frankfort Court, West Atlantic City, X. J. 

Petitioners . 

R. S. LEWIS, 

Attorney for Petitioner . 

126 X. Bart ram Ave. Atlantic City, N. J. 

5 State of New Jersey, 

County of Atlantic, 

Atlantic City, ss: 

We do solemnly swear that w*e have read the annexed 
petition by us subscribed, and that we know’ the contents 
thereof: and that the statements of fact therein made as 
upon personal knowledge are true, and those made as upon 
information and belief, we believe to be true. 

ALICE E. CONDON, 
MARY GILL SEIDELL. 


I 
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i 

Subscribed and sworn to before me this 27 day of Feb¬ 
ruary, 1928. 

[seal.] ANNIE MARCUS, 

Notary Public. 

My commission expires Oct. 13th, 1930. 

i 

| 

(Endorsement: Petition of Alice E. Condon and Mary 
Gill Seidell for immediate distribution. Filed Feb. 29, 
1928. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 

6 Answer to Petition for Distribution 


Answer of Blaine Malian, Administrator of the above- 
entitled estate to the Petition for Distribution heretofore 
filed herein bv Alice E. Condon and Mary Gill Seidell: 


The said Blaine Malian, Administrator, saving and re¬ 
serving unto himself all and all manner of benefit of excep¬ 
tion that can or mav be taken to the many lerrors, uncer- 
tainties and imperfections in said Petition for Distribu¬ 
tion contained, nevertheless for answer thereunto, or unto 
so much and such parts thereof as he is advised it is ma¬ 
terial and necessary for him to answer, answering says: 


1, 2, 3, 4, 5. He admits the allegations of Paragraphs 1, 
2, 3, 4 and 5 of said Petition. 

6, 7, 8. Answering Paragraphs 6, 7 and 8! of said Peti¬ 
tion, he denies the allegations, each and all off them therein 
contained, and further answering states tliit the allega¬ 
tions of said Paragraphs fi, 7 and 8 present questions of 
law for consideration and determination by the Court, and 
are, therefore, not necessary otherwise to be! answered by 
him. | 

And further answering said Petition for; Distribution, 
he states as follows: 


9. That the sum of Six Thousand, Four Hundred and 
Seven Dollars ($6,407.00), the proceeds of tliej above-named 
decedent’s War Risk Insurance Certificate is payable to 
the estate of the decedent herein as of the date and time 
of the death of said decedent, and that Mary deHass Gill, 
as widow of said decedent, was entitled to the sum of Three 
Thousand, Two Hundred and Three Dollars and Fiftv 

7 i •/ 
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Cents ($3,203.50), one-half of the estate of the decedent, and 
that said sum is payable to her personal representatives. 

10. That Section 385 of the Code of Laws of the District 
of Columbia, provides as follows : 

“If any person entitled to distribution shall die before 
the same shall be made, his or her share shall go to his or 
her representatives.” 

11. That Section 376 of the Code of Laws of the District 
of Columbia provides as follows: 

7 “If there be a widow or surviving husband and 

no child or descendants of the intestate, but the said 
intestate shall leave a father or mother, or brother or sis¬ 
ter, the widow or surviving husband shall have one-half.” 

And now having fully answered, he prays hence to be 
dismissed. 

BLAINE MALLAX, 
Administrator of Estate of 
William Andrew Gill, Deceased . 

District of Columbia, ss : 

I, Blaine Malian, Administrator of the Estate of William 
Andrew Gill, deceased, do solemnly swear that I have read 
the Answer to the Petition for Distribution by me sub¬ 
scribed, and that I know the contents thereof, and that the 
statements of fact therein made as upon personal knowl¬ 
edge are true, and those made as upon information and 
belief, I believe to be true. 

BLAINE MALLAX, 

1 Administrator of the Estate of 

William Andrea' Gill , deceased. 

Subscribed and sworn to before me this 8th dav of March, 
1928. 

[seal.] META A. FAULCOXER, 

Notary Public , D. C. 

(Endorsement: Answer to Petition for Distribution. 
Filed Mar. 8, 1928. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court.) 
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i 

8 Order Adjudging Persons to Whom j Distribution 

Should be Made and Directing Distribution. 

This cause coming on to be heard upon Petition for Dis¬ 
tribution, the Answer of the Administrator of the above- 
entitled cause thereto, the briefs and arguments of counsel 
for the respective parties, and the Court having carefully 
considered same, it is this 23 day of May, 1928, 

Adjudged, ordered and decreed, that after the payment 
of court costs and expenses of administration, the Admin¬ 
istrator in the above-entitled cause be and he is hereby au¬ 
thorized and directed to divide the residue of |the assets of 
the above-named estate into two equal parts, ajnd distribute 
one of said parts to the sisters and half sisters iof the above- 
named decedent in equal shares to each, and the other of 
said parts to the Administrator of the Estate of Mary 
deHaas Hoblitzel Gill, deceased, widow of the above-named 
decedent, to be bv him administered according to law. 

I. R. IIITZ, 

Justice. 

i 

j 

(Endorsement: Order adjudging persons to whom distri¬ 
bution should be made and directing distribution. Filed 
May 23,1928. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court.) 

i 

! 

9 Noting Appeal and Order Fixing Amount of Bond. 

And now, comes Alice E. Condon, one of tl^e Petitioners 
in the- above entitled cause, by her attorney, in open court, 
and notes an appeal to the Court of Appeal^ of the Dis¬ 
trict of Columbia from the order, judgment and decree of 
the Court signed by Justice Hitz on May 23, 1927, and fried 
under the same date, directing distribution iij certain pro¬ 
portions and to certain persons named therein; whereupon 
the maximum of an undertaking, or for costs only in the 
sum of $100, with leave to deposit the sum of j $50 with the 

# i • 

clerk in lieu thereof. 

I. R. jHITZ, 

Justice. 


i 

i 


June 6, 1928. 
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(Endorsement: Noting Appeal and Order Fixing Amount 
of Bond. Filed Jun. 6, 1928. Theodore Cogswell, Register 
of Wills, D. 0., Clerk of Probate Court.) 

10 To Blaine Malian, Esq., Administrator of Above 
Estate, and Attorney for Respondent. 

Please take notice that the within Note of Appeal and 
Order Fixing Amount of Bond, Assignment of Errors, and 
Designation of Record, will be called to the attention of 
and submitted to the Court on the 6th day of June, 1928, at 

10 o’clock a. m., or as soon thereafter as counsel can be 
heard for the purpose of having the same signed and sealed 
bv the Court and the amount of bond to be given on appeal. 

R. P. LEWIS, 
Attorney for Petitioners. 

Service of the foregoing notice, with copy thereof, and 
copy of Assignments of Errors, Designation of Record, and 
Note of Appeal, with Order Fixing Amount of Bond, is 
herebv acknowledged. 

BLAINE MALLAN, 
Attorney for Respondent. 

(Endorsement: Notice of Appeal to Appellee with Ac¬ 
ceptance of Service. Filed Jun. 6, 1928. Theodore Cogs¬ 
well, Register of Wills, D. C., Clerk of Probate Court.) 

11 Memorandum. 

1928, June 21. Deposit of Fifty Dollars ($50.) in lieu of 
Undertaking on Appeal. 

• • 

Assignment of Errors. 

The Court erred in adjudging, decreeing and ordering: 

1st. Payment of costs and expenses of administration 
out of the fund now in the hands of the administrator. 

2nd. Division of the residue of said sum into two equal 
parts. 

3rd. Payment of one of said parts to the administrator 
of Mary de Haas Gill, deceased. 

4th. Payment of the other half, only, to the sisters and 
half-sisters of the above named decedent William Andrew 
Gill. 
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5th. The Court erred in failing and refusing to adjudge 
and decree the whole of said fund to the sisters and half- 
sisters of said William Andrew Gill, deceased, as prayed 
for in the Petition. 

6th. The Court erred in failing and refusing to order 
distribution of the whole of said sum to the sisters and half- 
sisters of the said deceased William Andrew Gill. 

7th. The Court erred in failing and refusing to adjudge, 
decree and order as prayed for in the Petition. 

j 

R. P. )lEWIS, 
Attorney for Petitioners. 

(Endorsement: Assignment of Errors, j Filed Jun. 6, 
1928. Theodore Cogswell, Register of Willis, D. C., Clerk 
of Probate Court.) j 

12 Designation of Record. 

Now comes Alice E. Condon, one of the j Petitioners in 
this cause, by Robert P. Lewis, her attorney, and desig¬ 
nates the parts of the record which she desires to have 
included in the transcript, said parts being considered suffi¬ 
cient for the determination of the questions! raised on ap¬ 
peal, namely: 

1. Petition for distribution. 

2. Answer to petition for distribution. 

3. Order adjudging person to whom distribution shall 
be made and directing distribution. 

4. Notation of appeal and fixing of bond.j 

5. Notice of appeal to appellee with acceptance of serv¬ 
ice. 

6. Memorandum as to filing of bond. 

7. Assignment of errors. 

8. This designation. 

R. P. LEWIS, 

Attorney for Appellant. 

(Endorsement: Designation of Record. Filed Jun. 6, 
1928. Theodore Cogswell, Register of Willi, D. C., Clerk 
of Probate Court.) 

2—4773a i 
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13 Supreme Court of the District of Columbia, Holding 

a Probate Court. 

District of Columbia, to wit: 

I, Theodore Cogswell, Register of Wills for the District 
of Columbia, Clerk of the Probate Court, Do Hereby Certify 
the foregoing pages, numbered from 1 to 12, inclusive, to 
be true copies of the originals of certain papers on file in 
the office of the Register of Wills, Clerk of the Probate 
Court, in case No. 36,674, estate of William Andrew Gill, 
deceased, wherein Alice E. Condon is appellant, and Blaine 
Malian, Administrator, is appellee, the same constituting 
a full, true and correct transcript of record of proceedings 
had in said cause according to the Designation of counsel 
filed therein and made a part hereof. 

I Further Certify, That a deposit of $50., in lieu of Un¬ 
dertaking on Appeal, was duly filed by said appellant on 
the 12th day of June, A. D., 1928. 

In Testimony Whereof, I hereunto subscribe mv name 
and affix the seal of the said Probate Court, this 13th day 
of June, A. D., 1928. 

[Seal Supreme Court of the District of Columbia, Pro¬ 
bate Jurisdiction.] 

THEODORE COGSWELL, 

Register of Wills for the District of 
Columbia, Clerk of the Probate Court. 

[Endorsed on cover:] District of Columbia Supreme 
Court. No. 4773. Alice E. Condon, Appellant, vs. Blaine 
Malian, Administrator. Court of Appeals, District of Co¬ 
lumbia. Filed Jun. 18, 1928. Henry W. Hodges, Clerk. 
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IN THE 


Court of Appeals of the District of Columbia 


No. 4773. April Term, 1928. 

ALICE E. CONDON, | 

Plaintiff, \ 

i 

v . 

BLAINE MALLAN, j 

Administrator . i 


Appeal From the Supreme Court of tiie District of 

Columbia. 


PLAINTIFF’S BRIEF. 


QUESTION INVOLVED. 

The question for decision is whether the whole of 
the war risk insurance fund in the hands of the admin¬ 
istrator, less court costs and expenses of administra¬ 
tion, shall go to the sisters and half-sisters of the in¬ 
sured, or whether the estate of the deceased widow of 
the insured is entitled to the one-half share thereof. 


STATEMENT OF THE CASE. 

William Andrew Gill, late admiral in the United 
States Navy, on January 5, 1918, applied for war risk 
insurance under the Act of October G, 1917, as fbllows 
(R-l, par. 3): j 

“I hereby apply for insurance in the sjum of 
$10,000 payable as provided in the Act of Congress 
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approved October 6, 1917 to myself during per¬ 
manent total disability and from and after mv 

* •> 

death to the following persons in the following 
amounts: Mary DeHaas Gill, my wife, $10,000. 

“In case anv beneficiary dies or becomes dis- 
qualified after becoming entitled to an installment 
but before receiving all installments, the remain¬ 
ing installments are to be paid to such person or 
persons within the permitted class of beneficiaries 
as mav be designated in mv last will and testament, 
or in the absence of such will, as would under the 
laws of my place of residence be entitled to my 
personal property in case of intestacy.” 


The insured died (R-2, par. 5) November IS, 1918, 
intestate, leaving surviving him, his wife, the named 
beneficiary: two sisters of the whole blood, Alice E. 
Condon and Mary Gill Seidell, and three sisters of the 
half-blood, Ludivina Gill McKeown, Jennie Gill Mur¬ 
ray, and Matilda Gill Quigley, as his next of kin. 

Mary DeHaas Gill received installments of insur¬ 
ance from the insured’s death till her own death 


August 6, 1927 (R-2, par. 4). As the widow of the 
insured she left surviving her, her daughter by a for¬ 
mer marriage, Grassie Bulklev Ward, as her next of 
kin (R-3, par. 5). There were no children or descend¬ 
ants of the insured. 


On the beneficiary’s death Blaine Malian was an- 

• 


pointed administrator of the estate of the insured to 
whom the Government, on December 2, 1927, paid the 
commuted value of the remaining installments, $6407 
(R-2, par. 4), which amount constitutes all the assets 
of the insured's estate. 


The sisters of the whole blood of the insured pre¬ 
sented to the lower court a petition reciting the facts 
above stated and averred (R-3, par. 6, 7, S) that by the 
provisions of the Act of October 6, 1917, said fund was 
exempt from claims of creditors of the insured and of 



I 

i 

I 
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Assignments of Error Relied Upon j 3 

I 

i 

| 

the beneficiaries, and was forthwith distributable by 
the provisions of said act and by the direction of the 
insured contained in his application, to the sisters and 
half-sisters of the insured, they being his next of kin 
within the permitted class of beneficiaries entitled to 
the personal property of the insured, on liii intes- 
tacv, bv section 381 of the Code of Laws for the 
District of Columbia, that being his place of residence. 

The administrator answered the petition (B-5) ad¬ 
mitting the facts recited therein, but denied the aver¬ 
ments, stating that said fund was payable to thfe estate 
of the insured as of the date and time of the insured’s 
death; that Mary DeHaas Gill, as widow of the ijnsured, 
was entitled to one-half thereof, and that the same is 
now payable to her personal representatives. 

The Court entered a decree (R-7) directing the 
administrator to divide said fund, after deducting 
court costs and expenses of administration, into two 
equal parts, one of which he distributed to tliej sisters 
and half-sisters of the insured, and the other jpart to 
the administrator of the estate of the insured’s!widow. 

i 

Petitioners filed assignments of error and noted 
and perfected this appeal. 


ASSIGNMENTS OF ERROR RELIED UPON. 

The Court erred: 

1. In directing the administrator to divide the 
insurance fund into two equal parts and j to dis¬ 
tribute one part only to the sisters and half-sisters 
of the insured and the other part to the adminis¬ 
trator of the insured’s widow. 

2. In not adjudging and decreeing the whole 
fund to the sisters and half-sisters of the insured, 
and in not directing distribution thereof to them 
in equal shares. 


i 
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Argument 


ARGUMENT. 

(a) Appellant Contends That the Act of 1917, Together 
With the Application, Controls. 

The claim of the appellant is that by the provisions 
of the Act of October 6, 1917, Article IV, sections 400 
and 402, 40 Slat. 398, 409, and by the express directions 
contained in the application for the insurance (R-l, 
par. 3), under section 381 of the Code of Laws for the 
District of Columbia, the fund is payable to the sisters 
and half-sisters of the insured. 

Section 400 of the Act of October 6, 1917, provides: 

44 That in order to give to every commissioned 
officer and enlisted man . . . greater protection 
for themselves and their dependents . . . the 

United States upon application to the bureau and 
without medical examination, shall grant insur¬ 
ance against the death or total permanent disabil¬ 
ity of any such person . . . ” 

Section 402 provides: 

44 . . . It shall be payable only to a spouse, 
child, grandchild, parent, brother or sister, . . . 
or to anv or all of them. The insurance shall be 
payable in two hundred and forty equal monthly 
installments. . . . the insured shall at all times 
have the right to change the beneficiarv or bene- 
ficiaries of such insurance without the consent of 
such beneficiary, or beneficiaries, but only within 
the classes herein provided. If no beneficiary 
within the permitted class be designated by the 
insured, either in his lifetime or bv his last will 
and testament, or if the designated beneficiary 
does not survive the insured, the insurance shall be 
payable to such person or persons, within the per¬ 
mitted class of beneficiaries as would under the 
laws of the state of the residence of the insured, 
be entitled to his personal property in case of in¬ 
testacy.’ ’ 



I 


i 
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i 

The provisions in the application are set jforth 
hereinabove, and the code for the District of Colombia 
provides, in case there be no husband or wido'st sur¬ 
viving, as follows: 

“Sec. 381. If there be a brother or sister, or 
child or descendant of a brother or sister, and no 
child, descendant, or father or mother of the jntes- 
state, the said brother or sister shall have the 
whole. ’ 9 


It will be noted that no provision was made ijn the 
Act of 1917 for payment in case the beneficiary sur¬ 
vived the insured and received some, but not all, the 
installments. This omission was supplied by Hie in¬ 
sured in his application. 

The insurance was payable under the Act ih 240 
equal monthly installments. It was payable to the! wife 
of the insured during her life and thereafter to persons 
“within the permitted class” who would take the! per¬ 
sonal property of the insured, on his intestacy, finder 
the District of Columbia Code. The sisters and half- 
sisters of the insured were such persons. 


(b) But the Appellee’s Contention Is That Section 14 
of the Act of March 4, 1925, Controls. j 

I 

The administrator claims that the Amending Act 
of March 4, 1925, section 14, Stat. 43, pages 1302, 1310, 
makes the insurance payable—one-half to the widow or 
her administrator, and the other half to the sisters and 
half-sisters of the insured. Section 14 of said act pro¬ 
vides : 

i 

I 

“ . . . When any person to whom any such 
insurance is awarded dies then there shall be paid 
to the estate of the insured the present value of 
the remaining unpaid monthly installments ot the 
insurance so awarded to such person.” 


i 
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(c) But the Insurance in This Case Is Not Subject to 

Future Amendments. 


In considering the Amending Act of 1925, it must 
be noted that neither the Act of 1917, nor the insured ? s 
application, contained any provision subjecting pay¬ 
ment of the insurance to future changes in the law. 
The application expressly states that the insurance 
shall be “payable as provided in the Act of October 6, 
1917,” on his death to his widow, and on her death to 
persons “within the permitted class” as would take 
under the intestate laws of the place of his residence. 


(d) Assuming, for the Purpose of This Argument, That 
the Insurance Is Subject to Future Amendments. 

Then section 14 of the Amending Act of March 4, 
1925, must be read in connection with sections 12 and 
13 of the same act. They provide as follows: 

“Sec. 12. . . . The insurance shall be pay¬ 
able only to a spouse, child, grandchild, parent, 
brother, sister . . . 

“Sec. 13. . . . The insurance except as pro¬ 
vided herein shall be payable in two hundred and 
forty equal monthly installments. . . . The in¬ 
sured shall at all times have the right to change the 
beneficiaries . . . but only within the classes 

herein provided.” 


It will be noted that these sections are re-enact¬ 
ments of the provisions of the prior acts; but section 
14 above quoted (b) provides that on the death of the 
beneficiary the remaining unpaid installments shall be 
commuted and paid to the estate of the insured, omit¬ 
ting all reference to surviving persons of a “permitted 
class.” It is because of this omission that the appel¬ 
lee claims that the commuted insurance is payable to 
the estate of the insured for distribution as of the date 
of the death of the insured, without limitation to “per¬ 
mitted classes.” 
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(e) Intention of Congress. 

The foregoing provisions of the Act of 1925 and 
similar provisions of the Act of 1917, taken and consid¬ 
ered together, evidences the intention of Congress that 
the next of kin of the insured in being at the time of 
the death of the beneficiary take the insurance,Sand not 
those who were his next of kin at his death. 

Sutton’s Ex’r v. Barr’s Adm’r, 293 S. W. 

1075 (Ct. App. Ky.) ! 

1 

i 

In the case just cited the Court said: 

44 Some force must be given to the provisions 
of the original act that the insurance should only 
be paid to certain classes of persons. It was the 
plain purpose of Congress in making this provision 
to confine the benefits of the insurance to tfie rela¬ 
tives of the deceased. If any other construction 
is adopted in cases like this, the bulk of the fund 
might go to strangers to the deceased or persons 
having no natural claim on him.” 

The following cases are to the same effect: 1 

i 

Salzer v. United States, 300 F. 767 (<b. C. A. 

N. Y.). ! 

Sizemore v. Sizemore, 2 S. W. (3d) 395 
(Ky.). | 

44 The provisions respecting war risk! insur¬ 
ance must be read and construed as a whole, and, 
when this is done, the purpose of Congress iis made 

clear. ’ ’ j 

Armstrong v. United States, 16 F. (2d) 387, 
390. 

I 

In Salzer v. United States, supra, decided prior to 
the Amending Act of 1925, but with reference;to the 
limitation to persons 44 within the permitted classes,” 
the Court said: 


i 
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“We are satisfied that the legislation in ques¬ 
tion evidences the intent of Congress that the in¬ 
testate laws shall operate in respect of the rela¬ 
tives of the deceased soldier. We think this con¬ 
clusion follows, not only from the statute as writ¬ 
ten, but also from the legislative history and prac¬ 
tical construction.” 

(f) What Was the Intention of the Insured? 

The intention of the insured must he ascertained 
by reference to the provisions of the Act of Congress 
under which he made his application for the insurance, 
the Act of 1917, enacted just three months before the 
date of his application. It provided that the insurance 
was payable in 24-0 installments and only to persons 
within specified classes of relatives. Being a layman, 

he had everv reason to believe that the act meant what 

•> 

it appeared on its face to say—that only his relatives 
would be entitled on his death and, so believing, he 
named his wife as beneficiarv to take the monthly in- 
stallments during her life and on her death then to his 
nearest relatives. His intention was that his widow 
should enjoy the benefits while she lived and thereafter 
the nearest relatives of his family. And that was also 
the intention of Congress in enacting these provisions. 

(g) The Widow of the Insured Did Not Take a Vested 

Interest. 

The claim of the appellee is based upon the theory 
that the widow, on the death of the insured, took a 
vested interest in the remaining unpaid insurance. The 
authorities prior to the Act of 1925 uniformly held that 
neither the named beneficiary or others who might be 
entitled to the insurance took a vested interest. 

In White v. United States, 270 U. S. 175, the Su¬ 
preme Court, discussing this question, said: 
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4 ‘The only relations of contract were between 
the government and him (the insured). 'White’s 
mother’s interest at his death was vested oftly so 
far as he and the government had made it so, and 
was subject to any conditions upon whichi they 
might agree.” The Court refers to Iielmhblz v. 
United States, 294 F. 417, affirming 2S3 F. 600, and 
Gilman v. United States, 294 F. 422, affirming 290 
F. 614. | 

In the same case in the lower court, 299 F. 855!, that 
Court said: j 

“The application, which is made a part Of the 
contract, in itself provides that the insurance is 
granted under authority of the Act of Congress 
(1917), and subject to all the provisions of tl^e act 
and to any amendments thereto ...” I 

i 

In Admiral Gill’s application there is no such:pro¬ 
vision, and there is nothing in the record of this I case 
subjecting the insurance to future changes in the law, 
and the appelleS^ therefore, contends that the "White 
case is authority for and sustains her contention! that 
the insurance is payable as provided in the Act of 1917, 
and in accordance with the directions contained ill the 
insured’s application for the insurance, which, to¬ 
gether, form the contract between the Government and 
the insured and governs the distribution of the war Irish 
insurance fund in the hands of the administrator. j 

It is therefore respectfully submitted that distri¬ 
bution of the fund should be made by the administrator 
to the sisters and half-sisters of the insured, share and 
share alike. j 

R. P. Lewis, 

Attorney for Appellant. 
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